
Introduction

In December 2019, the world became aware of  yet another 
viral disease believed to have been transmitted from animal 
to human, in Wuhan, China. At first it was called the Wuhan 
Virus – a reference to the geographical location from which it 
emanated – and was seen as another virulent infection that would 
eventually take its course and abate, as was the case with its some 
predecessors such as the Severe Acute Respiratory Syndrome 
(SARS) virus, the H1-N1 virus and the Ebola virus. Alas, this 
turned out not been the case as this virus – now formally 
christened the Novel Corona Virus Disease 2019 (also known as 
‘Covid-19’) has caused an unimaginable carnage and has spread 
in a hitherto unprecedented and exponential manner, resulting in 
a scourge of  global proportions.

At the time the virus was first discovered, it was inconceivable 
that it would have such a debilitating effect in China and the West 
– let alone in far-flung Nigeria, its citizens and its economy. That 
unfortunately is not the case as the entire world population, has 
in one way or the other been severely impacted by the spread of  
the virus.

Actions tending towards a global lockdown have since been 
activated, with more countries joining the ‘lockdown movement’ 
each passing day, as it appears to be the most effective measure 
to curb the alarming spread rate of  the disease. 

It has been said that the world economy is firmly moving towards 
a recession as it faces a crisis described by the United Nations’ 
Secretary General as the “biggest crisis since the Second World 
War”. The spread of  the disease was also of  course classified as 
a global pandemic by the World Health Organization (WHO). 

These are very worrying times indeed.

Introspection

As businesses are shut down and people forced to work remotely 
from home (those that have the privilege to do so in an economy 
such as ours) we are forced to engage in deep introspection.

How did we get here? Would things have been different if  the 
world reacted faster? How prepared are we as nations for the 
lockdown? How will people that rely on daily sustenance survive 
during this period? What can the government do to provide relief  
for its citizens and stimulate the economy? Will many businesses 
survive this economic stagnation? How can we carry on business 
successfully during this challenging period? How quickly will 
businesses recover? Can our healthcare infrastructure support 
the looming crisis? And most importantly, what must change 

once this is over and how?

This article does not purport to have the answers to all the 
questions posed, but one thing is certain: once this is over, it 
certainly can no longer be business as usual.

This article will look at how the current pandemic touches on 
a number of  legal and socio-economic policy considerations, 
particularly from a Nigerian perspective and how things are likely 
change in its aftermath. 

Contracts and contractual obligations

Contractual obligations are best described as the legal 
responsibilities that arise and are placed on parties to a contractual 
agreement. The failure to fulfil contractual obligations under 
ordinary circumstances would amount to a breach of  contract 
and make remedial solutions available to the aggrieved party who 
has suffered a contractual breach. These remedies range from 
the payment of  monetary damages, to specific performance, 
rescission and so on. 

The performance of  a contract may be hampered by several 
factors, with some of  those factors completely hindering 
performance and causing the contract to be suspended or 
outrightly revoked. We will examine a number of  these factors 
below.

Force Majeure: This term literally translates to “superior force” 
and is attributed to acts of  God or man which the contracting 
parties have no power over and cannot be held accountable for. 
The occurrence of  these circumstances causes performance 
of  contractual obligations to be impossible. Contracts usually 
contain Force Majeure clauses to remove liability for natural and 
unavoidable catastrophes that interrupt the expected course of  
events and prevent participants from fulfilling obligations.1

For an event to constitute Force Majeure, it must satisfy the 
three tests, of  being unforeseeable, external to the parties and 
unavoidable. Contracting parties may legitimately suspend or 
terminate performance when certain circumstances beyond their 
control arise, making performance inadvisable, commercially 
impracticable, illegal or impossible.2

The Covid-19 pandemic falls ‘on all fours’ with the conditions 
required to describe an occurrence as Force Majeure and it will 
force many businesses to revisit their contractual obligations as 
ongoing global events render performance of  many of  their 
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obligations very challenging or outrightly impossible.

The impact of  this pandemic may cause contracting parties to 
better realise the importance of  inserting Force Majeure clauses 
in their contracts. This provision would adequately address 
situations that would render performance impossible and would 
ordinarily have amounted to a breach if  the defaulting party had 
no opportunity to invoke such a saving provision. 

It is important to note here that the principle of  Force Majeure 
is not used to protect the defaulter, it is more of  a ‘hold card’ 
to delay the performance of  the contract until such time as 
performance is possible. It would not always result into the 
termination of  the contract but instead to a delay of  performance, 
wherever possible.

Loan Restructuring: Provisions governing the repayment of  loans 
are a crucial part of  every loan agreement. Default on repayment 
may attract grave consequences including the forfeiture of  
collateral, acceleration of  the full repayment obligations and/
or the invocation of  the powers of  debt collection. The reality 
however with the Covid-19 pandemic is that several creditors will 
face challenges with the recovery of  outstanding loan obligations 
as the servicing of  loans have become near impossible for 
many businesses. The strict enforcement of  provisions of  loan 
agreements during this crisis and soon thereafter would require 
some flexibility and discretion. The pandemic is a global issue, 
one that amounts to circumstances beyond human control and 
would have varying degrees of  impact on several transactions. 

The restructuring of  outstanding loans becomes crucial at this 
time in order to save businesses. We have already seen the Central 
Bank of  Nigeria (CBN) take initial steps by granting a 3-month 
moratorium on the repayment of  loans (principal amounts) to all 
beneficiaries of  the TraderMoni, MarketMoni and FarmerMoni 
initiatives. The CBN had also, on 16 March 2020, issued a circular 
containing relevant notice of  economic policies in response to 
the Covid-19 pandemic and granted a further moratorium of  
one year on all principal repayments on all CBN intervention 
facilities.3 The House of  Representatives, in their recently 
proposed Economic Stimulus Bill 2020, have also proposed a 
moratorium on mortgage payments relating to  the beneficiaries 
of  the National Housing Fund. 

These are good initiatives and it behoves the private sector 
lenders to follow suit and provide restructuring or forbearance 
solutions so as to prevent an inordinate number of  business 
crashes and the resultant ripple effects of  such crashes.

These solutions must be documented contractually, for the 
private sector and through legislative action for the public sector.

Frustration: This is the legal termination of  a contract due to 
unforeseen circumstances that prevent the achievement of  its 
objectives, render its performance illegal, or make it practically 
impossible to execute. It could be caused by reasons such as 
an accident, change in law, fire, minor or foreseeable sickness of  
one of  the parties, third-party interference, etc.  Frustration of  a 
contract excuses non-performance and automatically discharges 
the contract except where the terms of  contract override this 
implied legal provision. However, frustration is not acceptable 
as an excuse where the circumstance was foreseeable and it is 
also not applicable to certain types of  contracts such as insurance 
policies. 4

In situations such as the current pandemic, time bound 
contracts entered into shortly before the outbreak might be 
impossible to perform. These contracts may eventually be said 
to have been discharged by frustration, freeing the parties from 
their contractual obligations. “Frustration brings a contract to 
an end immediately and automatically: Maritime National Fish 
Ltd. v. Ocean Trawlers Ltd [1935] UKPC 20. It is one of  the 
methods of  termination.”5 The supervening event which leads to 
the frustration of  a contract must give rise to the impossibility of  
performance of  established contractual obligations. 

The contractual concepts of  extension and novation seek to 
preserve the parties’ contractual obligations and make allowance 
for performance outside the lapse of  the original agreement. 
Where these saving provisions do not exist, the contract may 
have been frustrated, leaving obligations discharged and the 
parties free from existing contractual obligations. Where saving 
provisions do exist however in a contractual agreement, parties 
may postpone performance or give rise to new agreements by 
novation.

 
Extension: Unforeseen circumstances may make it impractical 

or impossible to perform contractual obligations within original 
time frames. Rather than leave parties shackled to a dated or 
impractical agreement, extensions allow contracts to reflect the 
changing capacities of  the parties that signed it.6 

An aftermath of  the Covid-19 pandemic will be increases 
of  contract extensions, granted to preserve the obligations of  
parties to a more practical period of  implementation. Suspension 
of  economic activities such as international travel, trade in the 
money market and restrictions on physical gatherings would 
greatly affect the performance of  certain contracts. The inability 
to predict the end to the crisis brought about by the pandemic 
would give rise in many instances to the extension of  contractual 
obligations. In times like these, what is best for both parties is to 
seek the guidance of  trusted legal professionals with the requisite 
skills to help businesses navigate these challenging times by 
modifying their contractual terms. 
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https://marketbusinessnews.com/financial-glossary/force-majeure/amp/.

http://www.businessdictionary.com/definition/frustration-of-contract.html.CBN’s Circular to Deposit Money Banks and the General Public 
on: CBN Policy measures in response to Covid-19 Outbreak and 
Spillovers - FPR/DIR/GEN/CIR/07/049. Issued on March 16, 
2020.

https://hallellis.co.uk/frustration-legal-contracts/.
www.legalzoom.com/articles/extension-of-agreement-how-to-guide.
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Novation: Novation is also an alternative remedy for parties who 
might be unable to fulfil their contractual obligations. Essentially, 
the idea behind novation is the substitution of  obligations or 
parties in a contractual agreement. Novation sees the original 
contracts extinguished and replaced with others. Here, third 
parties take up existing obligations and liabilities for performance, 
thereby releasing the original parties from fulfilling the contractual 
obligations. It is crucial in every novation to obtain the consent 
of  all the parties involved in the contract, as the transfer of  rights 
or obligations must be consensual. 

The impact of  the pandemic may leave parties to certain 
contracts incapacitated and unable to perform certain obligations. 
The effects might also render certain obligations redundant and 
cause contracting parties to substitute them for more relevant 
and beneficial provisions. Many agreements would see shifts 
once the pandemic has abated, and the concept of  novation is 
one contracting parties should look to utilise to their advantage. 

Labour and employment

One of  the groups likely to be hardest hit by the pandemic will 
be the global workforce. With the inability to fulfil contractual 
obligations and the decline of  economic indices, many employers 
will face the hard task of  deciding what to do with their workforce 
and how best to address the challenges that arise from dwindling 
revenue.

Employment relationships are usually governed by contracts 
with laid out terms that govern the actions of  the parties involved. 
In the event of  emergencies or outbreaks beyond the control of  
both employer and employee, parties would typically find ways to 
create flexibility around existing employment relationships. 

The current pandemic has caused work structures to be 
redefined to accommodate new practices and conditions. For 
some organisations, the changes are a welcome development and 
may have come to stay as some industries largely benefit more 
from remote work. 

In the long run, this might affect the drafting of  employment 
contracts as new clauses embracing flexible working options 
and practices may now be incorporated into normal labour and 
employment agreements. 

 
After the pandemic is over, we will most likely find the way 

business is done changed completely with a heavier reliance on 
technology and less importance placed on physical interaction. 
Contracts of  employment will also change as employers will 
incorporate hitherto unconsidered clauses that tackle steps to be 
taken in a pandemic or similar crisis situation. Business continuity 
plans will be adjusted and/or developed to envisage steps to take 
should this type of  disaster recur. 

In essence, this unusual period will give birth to new employment 
clauses and may also see the birth of  fresh legislation and policies 
that govern work relations.

Discrimination: Generally, fundamental rights provisions frown 
upon the discrimination of  humans on any basis. Recent 
developments would make race and health key factors in the fight 
against discrimination at work. Every employer and employee 
should be treated with an equal amount of  respect, regardless of  
the negative impact they may suffer as a result of  the pandemic. 
Foreign nationals and expatriates who find themselves in different 
countries affected by the pandemic should not be made to suffer 
discrimination at work.

In the light of  health challenges of  employees, it is important 
to consider how their work relationships would be affected by 
ill-health and delayed productivity. Section 16 of  the Labour 
Act7 and the Employees Compensation Act 20108  contain 
provisions to cater for employees during periods of  ill health. 
These statutory provisions are designed to protect employees 
from discrimination in remuneration if  they fall ill and are unable 
to fully perform their duties. 

Currently, when a large number of  employees are suffering and 
battling health challenges as a result of  the Covid-19 pandemic, 
many will find some succour in these provisions. In the future, 
labour and employment agreements should pay close attention 
to the health of  employees and be elaborate enough to contain 
provisions that encourage prioritisation of  employees’ health in 
the event of  global outbreaks and pandemics.

 
Termination and Furloughing: Termination of  an employment 

contract is a sensitive area in employment relations, one that 
should be treated with caution to avoid the commencement of  
litigation arising from a breach of  employment contractual terms. 

The impact of  a pandemic of  this magnitude, would see 
roles become redundant, resulting in job losses causing untold 
hardship for some employees. The aftermath of  the pandemic 
may also cause organisations to realise the beneficial economics 
of  scrapping certain roles and operations. 

Furloughing, termination and leave of  absence clauses in 
employment agreements can serve very useful purposes to 
mitigate unpleasant circumstances in this regard. 

The impact of  unforeseen circumstances may be cushioned by 
pre-agreed clauses that address issues around termination and 
employees’ leave without pay. 

An employee furlough is a mandatory suspension from work 
without pay and is the same as an employee mandated to take 
leave without pay. It is not intended to be a punitive measure 
in most instances but a means to save cost during dire financial 
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This section applies to workers who have entered into contracts 
with their employers for manual labour or clerical work.
This Act applies to all employees in the public and private sectors 
in Nigeria, with the exception of  any member of  the armed 
forces, other than persons employed in a civilian capacity.
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times by not terminating employees’ contracts. 

Furloughed employees are usually not allowed to work at all 
during periods of  suspension and would usually not receive 
pay, benefits or any general form of  compensation for as long 
as stipulated by the employer and agreed by the employee. 
The question of  the rights of  employees during a furlough is 
an important legal issue to consider, as are questions around 
the legality or otherwise of  accepting new employment during 
furlough period for instance.

Employers of  labour during this period must carefully navigate 
the legal ramifications of  their actions before taking a firm 
position on what do with their employees and business operations 
under the present circumstances.

Economic policies and direction

There is no doubt that Nigeria’s economy has been hard hit by 
the Covid-19 scourge.  Key factors that have exacerbated this hit 
include those indicated below:

Monolithic Economy: The negative effect on the Nigerian economy 
has been more pronounced due to the nature of  the country’s 
economy. Nigeria’s heavy dependence on revenues from the sale 
of  crude oil, especially as the avenue for foreign exchange, is 
quite dangerous. Presently, crude oil exports account for over 90 
per cent of  the country’s forex trade. The pandemic has brought 
the country into the precipice of  a recession and the value of  the 
Naira has been negatively impacted. The Central Bank of  Nigeria 
is stretched to the limits in its continuous efforts to defend the 
Naira. 

There has been a sharp decline in the price of  crude oil to just 
over US$23 per barrel while Nigeria’s budgetary benchmark per 
barrel is US$57. This decline will no doubt lead to a significant 
reduction in government spending and ability to cater to the needs 
of  a huge and increasing population. The Federal Government 
has a matter of  fact made it known that cuts in expenditure 
will occur – first in non-critical capital expenditure, with the 
possibility of  these cuts spreading to critical capital expenditure 
if  the situation fails to improve.

Unemployment and Poverty: The unemployment rate in Nigeria in 
2019 was estimated to be approximately 23.1 per cent.9  while 
projections for 2020 put it at 33.5 per cent. This projection was 
made before the occurrence of  the pandemic. Nigeria is ranked 
21st among 181 countries in terms of  nations with the highest 
unemployment rates. These figures will, without a doubt, worsen 
in response to the pandemic. 

Unemployment will be a huge problem which the Government 
would have to tackle as the higher the rate of  unemployment, 
the higher will be the nation’s position in the poverty index. 
According to the Poverty Clock in 2018, Nigeria already overtook 
India as the country with the largest number of  people living in 

extreme poverty, with an estimated 87 million Nigerians thought 
to be living on less than US$2 a day.

Without effective palliatives, one can only see grave hardship 
ahead for the nation’s population.

The Stock Market:  Nigeria’s stock market has not been left 
unscathed. Figures show that the Nigerian Stock Exchange 
(NSE) has taken a substantial hit with a loss of  approximately 
3 trillion, since the outbreak in the middle of  January and $1.8 
billion through divestments by foreign portfolio investors10 and 
a 1.52 per cent decline of  the All Share Index over a 2-3 week 
period.  There has been capital flight and portfolio investments 
via Foreign Direct Investment (FDI) has reduced significantly 
over this period.

It does not appear that the bearish outlook of  the stock market 
will change soon.

Policies and the Stimulus Package: The Central Bank of  Nigeria has 
introduced certain palliatives, including the advancing loans to 
certain individuals, businesses and industries most affected by 
the economic downturn. As at the time of  writing, the value 
of  the stimulus package introduced by CBN for this purpose 
is 3.5 trillion.  The hope is that the introduced palliatives will inject 
life into the economy and the businesses of  critical stakeholders 
therein.

For decades, it has been abundantly clear that Nigeria’s 
overreliance on the sale of  crude oil was antithetical to the 
country’s economy. Many moves have been made to diversify the 
economy but with minimal results to impact the bottom line. The 
National budget is now in crisis as the price of  crude oil has 
plummeted.  This is an untenable situation we find ourselves in.

The hope is that the dire situation will trigger a positive and 
revolutionary reaction post Covid-19. It is preposterous that a 
nation of  almost 200 million people will continue to rely mainly 
on one product for sustenance.

The ideal situation would be to subsequently put aggressive 
policies in place to ensure the significant and immediate 
diversification of  the economy to foster a more substantial degree 
of  self-reliance as a nation as reliance on imported goods decline.

Punitive measures should be put in place for failure to push 
through these policies.

The pandemic has shown that the nation’s overreliance on 
import of  goods and services can lead to an existential crisis if  
not properly and aggressively addressed.

Economic policies must translate into legislation that will 
revolutionise the way Nigeria conducts its business and trade. 
Industrialisation, diversification and economic self-reliance are 
not an option but a compulsory policy direction and execution 
for Nigeria’s survival.

9 10National Bureau of  Statistics (NBS). https://blueprint.ng/covid-19-nse-fair-weather-foreign-portfolio-investors/.
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Digital reliance
 
Technological advancements have seen most workplaces 

evolve into heavily digital-reliant environments. Digital markets 
have come to be embraced as reliable models of  carrying out 
transactions with continuous improvements on previous 
methods. 

Digital platform businesses are also leading a quiet revolution 
in Nigeria and indeed all over Africa. Over the last 18 months, 
Jumia (an e-commerce platform) and one of  Nigeria’s leading 
fintech companies attracted investments of  US$425 million and 
US$250 million respectively. 11

There is a gradual shift in operations as we see more industries 
embrace digital business structures. The digital investment 
landscape in Nigeria has grown significantly over the last few 
years from a cumulative total of  13 deals as at 2010 to over 84 
deals as at October 2017 with an estimated value of  about US$2.3 
billion. These investments cut across various segments, including 
retail, financial technology, data management, media, health 
management, transport, IT consulting and related services.12

The increased use of  digital platforms for business operations 
is greatly enhanced by access to the internet and the availability 
of  enabling government policies that support the institution and 
sustenance of  digital business models. 

A thriving digital business means more revenue for the 
government, which also translates to more robust reserves. It is 
important for the government to deliberately create an enabling 
atmosphere for digital operations of  businesses to thrive.

The World Bank has said that for countries like Nigeria, the 
Digital Economy offers opportunities, but also brings risks of  
being left behind. It would appear that the Nigerian government 
is moving in the right direction with the broadening of  the remit 
of  the erstwhile Communications Ministry to what is now known 
as the Ministry of  Communications and Digital Economy.

The National Information Technology Development Agency 
(NITDA) in 2019 developed an ICT and Entrepreneurship 
Vision to address the developments surrounding data and ICT 
innovation in the country. 

The framework is divided into three sections which range from 
digital infrastructure to education reform, skills development, 
research and development, to supporting the ecosystem for 
innovation and entrepreneurship.13  The framework is described 
as designed to enable digital innovation.

The government has embraced structures that, if  paid adequate 
attention, would largely strengthen the digital backbone of  
economic operations in the country. Areas around government 
core operations, that include models for tax collection, the 
provision of  government services like corporate entity 
registrations at the Corporate Affairs Commission, or structures 
that accommodate e-filing systems with judicial bodies, are focus 
areas that if  properly set up could strengthen the backbone of  
the country’s digital economy.

The aftermath of  the Covid-19 pandemic might result in a big 
shift to digital business structures and it is therefore important 
for relevant regulatory measures to be set up to cater wholly for 
these new developments. The National Assembly will be saddled 
with more responsibilities in the wake of  this pandemic and it 
might be worthwhile, beginning now, to look into developing new 
legislation and strengthening existing policies that revolve around 
cyber security, data protection, and generally the information and 
telecommunications industry.   

After the Covid-19 pandemic has abated, there is a strong 
likelihood that robust legislation will be required to address the 
needs of  the digital ecosystem.

[Yetunde Olasope is Principal, Lexworth Legal Partners (Nigeria) and  
Adeyinka Salami is Associate, Lexworth Legal Partners (Nigeria).]
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