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Introduction: The Finance Act 2020 was an 

executive bill packaged by the Ministry for Finance, 

Budget and National Planning. It was presented 

along with the 2020 Budget proposals on 14 October 

2019 to a joint sitting of the National Assembly. The 

Bill was later passed by the National Assembly, and 

assented to by the President, Mohammadu Buhari. 

Following the directive of the Honourable Minister 

for Finance, Budget and National Planning, the Act 

became effective on 1st February, 2020.  

The National Assembly through a single legislation - 

the Finance Act 2020- amended the provisions of: 

• The Companies Income Tax Act; 

• Value Added Tax Act;  

• Petroleum Profits Tax Act; 

• Personal Income Tax Act; 

• Capital Gains Tax Act; 

• Customs and Excise Tariff Etc. (Consolidation) 
Act, and;  

• Stamp Duties Act.  

This was an innovative move to improve the 

country’s tax laws and modernize them to meet the 

revenue demands of the 2020 National Budget. It is 

safe to say that the amendments to the seven (7) tax 

legislations mentioned above could have taken time 

and money had the National Assembly embarked on 

a piecemeal amendment of those legislations.  

The Finance Act 2020 amended section 13 of the 

Companies Income Tax Act 2007 (“CITA”) by the 

introduction of an additional tax basis targeted at 

non-resident companies who participate in the digital 

economy of Nigeria and derive income therefrom 

without a physical or fixed base.  

A non-resident company (also referred to as a 

‘foreign company’ in CITA 2007) is “any company 

or corporation (other than a corporation sole) 

established by or under any law in force in any 

territory or country outside Nigeria”. In contrast, a 

company incorporated in under the Companies and 

Allied Matters Act 2004 is a Nigerian Company and 

liable to tax in Nigeria on its worldwide income.  

In the present time, non-resident companies who have 

no physical presence in Nigeria have huge impact in, 

and derive profit from the local market. To rein-in 

such non-resident companies into the national tax net, 

section 13(2) C and E of CITA (as amended) provides 

for the “substantial economic presence” basis for tax 

assessment. This article’s scope is to therefore 

consider the import of the phrase “substantial 

economic presence”. 

Physical Presence as a Nexus for Companies 

Income Tax: 

Before the amendment, the income of any company is 

liable to tax in Nigeria if the income accrued in, is 

derived from, is brought into and received in Nigeria. 

In this regard, the trade or business income of non-

resident will be deemed to have been ‘derived from’ 

Nigeria if;  

A. It has a fixed place of business in Nigeria; 

B. It habitually trades in Nigeria through an agent or 

maintains a stock of goods which are sold through 

an agent; I 

C. It carries on a trade or business or activities 

involving a single contract for surveys, deliveries, 

installations or construction (e.g. EPC and turnkey 

projects), and;  

D. It carries on business with a connected Nigerian 

company where the transactions are not at arm’s 

length or are artificial or fictitious. 
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The above is the basis (or nexus) for tax liability of 

a non-resident company and it is based on the con-

cept of permanent establishment, i.e. a fixed base, 

place of business or agent in Nigeria through which 

the business of the non-resident company is wholly 

or partly carried on such as an office, branch, or 

place of management, either by the enterprise itself 

or by an agent. The fixed based concept was appro-

priate in the era before the advent of information 

technology and digitalization. In that era, a compa-

ny must have to meet with their customers in a 

physical location where all or part of the transac-

tion is consummated. Non-resident companies were 

liable to income tax only where they fall under 

Subsection A to D above.  

The CITA 2007 was framed on this understanding, 

with the unfortunate implication that a non-resident 

company which does not have a physical presence 

in Nigeria is not liable for income tax. This is irre-

spective of whether such company is heavily in-

volved in the economic life of the country through 

the internet or digitalization of its services. The in-

sufficiency of the physical presence basis was that 

it cannot deal with the changes brought about by 

the way business is conducted in the digital econo-

my. It is a truism that most of the companies in the 

world today either operate solely on a digital plat-

form or have digitalized their operations1, thereby 

operating remotely and changing the mode of rela-

tionship with their customers. Some of these com-

panies also provide digital services2 which is sold 

on the internet beyond national boundaries3. This 

specie of non-resident companies relies heavily on 

intangibles, software applications, mobility of peo-

ple, use of machines, automation and the ability to 

transact with customers without a physical pres-

ence. 

In view of the above, it was necessary to amend 

and/or modernize our tax laws to minimize tax 

avoidance opportunities, increase tax revenues, en-

sure social fairness and level playing fields for 

businesses. The Finance Act 2020 seeks to achieve 

the foregoing by supplementing the “physical pres-

ence” basis with a “significant economic presence” 

nexus for non-resident companies.   

 

The Amendments: 

The Finance Act 2020 introduced the “substantial 

economic presence” nexus for company income tax 

liability. This was done by amending Section 13(2) 

of the Companies Income Tax Act 2007 by intro-

ducing a new paragraphs C and E as follows; 

“The profits of a company other than a Nigeria 

company from any trade or business shall be 

deemed to be derived from Nigeria   

C. if it transmits, emits or receives signals, sounds, 

messages, images or data of any kind by cable, 

radio, electromagnetic systems or any other elec-

tronic or wireless apparatus to Nigeria in respect 

of any activity, including electronic commerce, 

application store, high frequency trading, elec-

tronic data storage, online adverts, participative 

network platform, online payments and so on, to 

the extent that the company has significant eco-

nomic presence in Nigeria and profit can be at-

tributable to such activity; 

E. if the trade or business comprises the furnishing 

of technical, management, consultancy or pro-

fessional services outside of Nigeria to a person 

resident in Nigeria to the extent that the compa-

ny has significant economic presence in Nigeria; 

PROVIDED that the withholding tax applicable to 

income under this paragraph shall be the final 

tax on the income of a non-resident recipient 

who does not otherwise fall within the scope of 

subsection 2 (a) to (e).” 

A conceptual distinction can be made between the 

scope of paragraphs (c) and (e) of subsection 13(2) 

of CITA (as amended). While paragraph (c) deals 

with the digital non-resident companies (the ‘digital 

natives’ which are companies that came into exist-

ence with and as a result of the new technologies 

and are characterized by a fundamentally different 

form of work organization); paragraph (e) deals 

with the digitalization of the traditional non-

resident companies, (i.e. existing non-resident com-

panies that seek to adapt to the new technologies 

(teleworking, mobile working, community build-

ings). In view of development in the digital sector, 

the gap between the two divides is shrinking daily. 



“Significant Economic Presence” 

Following the amendment, where a non-resident 

company derives its profit or income from Nigeria 

either as a digital company or through digitalization 

of its services, a determination of its income tax lia-

bility is based on whether it has a “substantial eco-

nomic presence” in Nigeria. The Finance Act 2020 

did not provide a definition in the Interpretation sec-

tion for this phrase. However, it empowers the Min-

ister of Finance in section 13(4) of CITA (as amend-

ed) to determine by order “what constitutes the sig-

nificant economic presence of a company other than 

a Nigerian Company”. Consequently, the burden of 

defining the phrase falls on the Minister according 

to Section 13(4) of CITA (as amended) and the Tax 

Appeal Tribunal (or the Courts). However, we will 

attempt to find meaning to the phrase, drawing infer-

ence from similar concept on the liability of non-

resident companies to Value Added Tax and foreign 

jurisdictions where the phrase has been applied. 

In Vodacom Business Nigeria Limited v. FIRS,4 the 

Court of Appeal displaced physical presence as a 

condition for subjecting non-resident companies and 

its services in Nigeria to value added tax. The Court 

held that the requirement of physical presence will 

be unnecessary where a service rendered by a non-

resident company can be utilized in Nigeria by 

means of digitalization. The Court held that the Ap-

pellant – Vodacom Business Nigeria Limited carried 

on business in Nigeria, even though it is not resident 

therein. Thus, in deciding the physical presence of a 

company for value added tax purposes, the Court 

acknowledged the fact of non-resident companies 

doing business in Nigeria without a physical pres-

ence. This understanding is replicated in section 13

(2)C and E of the CITA (as amended). 

In the United States of America, non-resident com-

panies are subject to tax where they have a 

‘significant economic presence’. This similar phrase 

has been interpreted by the US Courts and tax ex-

perts in their bid to justify State tax on non-resident 

companies under Article I, Section 8, Clause 3 of the 

United States Constitution (the Commerce Clause). 

To justify a State’s tax under the said Commerce 

Clause, the taxable activity must have a substantial 

nexus with the taxing state.5 Physical presence and 

economic presence are factors used to determine 

whether the activity of a company has such substan-

tial nexus.6 Thus a non-resident company is 

“generally economically present in a State if it de-

rives income from a State’s local market, e.g., from 

customers or intangible property, located in that 

State”.7  

In MBNA v. West Virginia,8 it was held that the de-

terminants of ‘significant economic presence’ in a 

State are “whether the taxpayer purposefully directs 

its activities toward [West Virginia] and the extent 

to which the taxpayer has exploited the States local 

market”. In that case, the West Virginia Supreme 

Court of Appeals held that MBNA’s solicitation and 

maintenance of its West Virginia customers' credit 

cards amounted to economic exploitation of the lo-

cal market and thus a ‘significant economic pres-

ence’. Moreover, a non-resident company is liable to 

income tax where it conducts any activity in-State 

for financial profit or gain, derives income from in-

State intangible property, exploited the State’s local 

market, enjoys certain State services.9 

India is another country that has introduced changes 

to its tax laws similar to that of Nigeria. Clause 4 of 

the Indian Finance Act of 2018 amended section 9

(1)I of the Income Tax Act 1961 to introduce the 

‘significant economic presence’ nexus for digital 

non-resident companies. According to that Clause, 

‘significant economic presence’ means: 

A. “transaction in respect of any goods, services or 

property carried out by a non-resident in India 

including provision of download of data or soft-

ware in India if the aggregate of payments aris-

ing from such transaction or transactions during 

the previous year exceeds the amount as may be 

prescribed; or 

B. systematic and continuous soliciting of its busi-

ness activities or engaging in interaction with 

such number of users as may be prescribed, in 

India through digital means. 

Provided that the transactions or activities shall con-

stitute significant economic presence in India, 

whether or not, 

• the agreement for such transactions or activities 

is entered in India; or 

• the non-resident renders services in India ; 



• the non-resident has a residence or place of busi-

ness in India;. 

From the above provision, the benchmark to deter-

mine ‘significant economic presence’ is to be based 

on duration of transaction and number of users/

subscribers. However, the Indian government is yet 

to prescribe a definite duration or number of users to 

satisfy the ‘significant economic presence’ of a non-

resident digital company in India. 

From the above, it can be deduced that a non-

resident company can be said to have an ‘economic 

presence’ when it engages in a country’s local mar-

ket, maintains a platform for its customers within 

that country, or solicits/engage in business transac-

tion with users resident in-country. It can also be 

deduced that the income liable to tax is that part of 

the income generated from the country of the tax 

authority (from the local market) and not its world-

wide income.  

However, there is need to determine when such eco-

nomic presence is ‘substantial’ (or significant) as to 

warrant income tax liability. What are the indices10 

– number of customers, duration of use, income 

generation, etc. that will determine substantial eco-

nomic presence? It will be necessary for the Minis-

try of Finance, Budget and National Planning to en-

gage stakeholders from relevant sectors to deter-

mine this benchmark. There is also a need for Nige-

ria to define ‘substantial economic presence’ and 

adopt a benchmark congruous to practices in other 

countries and Action 1 of the OECD BEPS Pro-

ject.11 

Like the European Commission, Press Release on 

Digital Taxation (Mar. 21, 2018) proposed that a 

significant digital presence would exist if a compa-

ny has either revenues from digital services in ex-

cess of €7 million, more than 100,000 users, or 

more than 3,000 online business contracts.  

Conclusion: 

The reason behind the ‘substantial economic pres-

ence’ basis is glaring in view of digital business 

practices. It provides an opportunity for Non-

resident companies to bear their fair share of the 

country’s burden in providing basic amenities, so-

cial services, and transportation facilities which cre-

ate and maintain the consumer market and economic 

climate that fosters demand for their products and 

services.12 It will also maintain a level playing field 

amongst the companies that participate in the coun-

try’s economic space, and ensure that non-resident 

digital businesses pay their fair share of tax in Nige-

ria for value generated therein.  

It is hoped that the Minister, in consultation with 

relevant stakeholders, will immediately deliberate 

upon and determine a workable meaning and/or 

benchmark for “substantial economic presence” in 

order to ensure that the basic principles of taxation 

- fairness, certainty, convenience and efficiency, 

are in play for taxation of non-resident digital com-

panies. 
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